and add the Newell and Nisland exchanges, and change the

purchase price reflected in Paragraph 1.3 of the Agreement
accordingly; and

In the Agreement with Cheyenne River Sioux Tribe Telephone
Authority, delete in Exhibit A the Nisland exchange and add the
Mcintosh exchange, and change the purchase price reflected in
Paragraph 1.3 of the Agreement accordingly.

Due to the amended application, the Commission set a new intervention deadline
of May 12, 1995. Subsequently, the city of Mcintosh and Corson County applied for and
were granted intervention. Because the application had been amended, the Commission

held another public hearing on May 25, 1995, at the Mcintosh School Gymnasium,
Mclintosh, South Dakota, for public testimony.

At each regional evidentiary hearing, representatives from U S WEST and each
purchasing company were present to testify and were available for cross-examination.

On April 5, 1995, the Commission issued a Notice of Hearing setting the final

hearing for June 1-2, 1995. All prefiled testimony was required to be filed by May 25,
1995. A prehearing conference was held on May 22, 1995.

The final hearing was held on June 1-4, 1995, At said final hearing, 42 witnesses
testified and were available for cross-examination, 126 exhibits were offered and received
into the record at the hearing, and an additional 19 exhibits were filed by June 19, 1995,
which was the deadline set by the Commission for late-filed exhibits.

On June 7, 1995, the Commission issued a Post-hearing Order requesting briefs
on certain issues and allowing the submission of proposed Findings of Fact and
Conclusions of Law. On June 19, 1995, the parties submitted late-filed exhibits. On June

23 and July 3, 1995, the parties filed their post-hearing briefs and proposed Findings of
Fact and Conclusions of Law.

On July 13, 1995, at a duly noticed meeting, the Commission unanimously voted
to not approve the sale of the Mcintosh exchange to Cheyenne River Sioux Tribe
Telephone Authority (CRSTTA) which proposed to purchase the Mcintosh exchange

through its subsidiary, Ow! River Telephone, Inc. (Owl River). The Commission issued a
written Order on July 31, 1995.

U S WEST and CRSTTA appealed the Commission's decision. By Order dated
February 21, 1997, the Honorable Steven L. Zinter, Circuit Court Judge, issued his
Memorandum Decision. The Circuit Court ordered the Commission to enter Findings of
Fact on each of the statutory factors listed in SDCL 49-31-59. The Circuit Court also
reversed and remanded the Commission's decision because the Commission improperly
conditioned its approval upon CRSTTA's refusal to waive its sovereign immunity. The
Circuit Court also found that the Commission erred in concluding that SDCL 49-1-17

prohibited approval of the proposed sales. The Notice of Entry of Order of Remand was
filed on March 6, 1997.



On April 2, 1997, Commission Staff filed a Motion on Remand asking that the
Commission consider the remand on the record and set a procedural schedule for the
submission of proposed Findings of Fact and Conclusions of Law by the parties. On April
14, 1997, the Commission received CRSTTA's Response to Motion on Remand. In its
Response, CRSTTA opposed the Motion on Remand and asked that the Commission
reopen the record for consideration of new evidence. CRSTTA requested that the record
be reopened due to changed circumstances, including the enactment of the
Telecommunications Act of 1996, the election of a new Commissioner to the Commission,
a provisional certificate of convenience and necessity issued by the Standing Rock Sioux
Tribe, and the Telephone Authority's efforts to comply with regulatory requirements. On
April 14, 1897, the Commission received U S WEST's Joinder in Response to CRSTTA's
Response to the Motion on Remand. By Order dated May 9, 1997, the Commission found
that, consistent with the Circuit Court's opinion, it would not reopen the record since the
Circuit Court specifically stated that the case was remanded to the Commission on the
record. In that Order, it was also noted that Commissioner Nelson had decided to abstain

from voting on matters related to this case since she was not a Commissioner when the
hearings on the docket were held. '

The Commission received proposed Findings of Fact and Conclusions of Law from
intervenor Doug Scott, Commission Staff, Corson County Commission and the City of
Mclntosh, U S WEST, and CRSTTA. On June 2, 1997, the Commission received a Motion
to Take Judicial Notice from CRSTTA and U S WEST. CRSTTA and U S WEST
requested that the Commission take judicial notice of a dispute resolution mechanism
adopted by the Telephone Authority and a provisional certificate of convenience and
necessity issued by the Standing Rock Sioux Tribe. On June 4, 1997, the Commission
received Staff's Resistance to Motion to Take Judicial Notice. On June 16, 1997, the
Commission received CRSTTA's and U S WEST's Reply to the Resistance to Take

Judicial Notice and a Joint Brief in Response to the Proposed Findings of Fact and
Conclusions of Law of Intervenor Doug Scott.

On July 15, 1997, at its regularly scheduled meeting, the Commission voted to deny
the Motion to Take Judicial Notice. The Commission found that since the Circuit Court
specifically remanded the case back to the Commission "on the record" that taking judicial
notice of these resolutions would supplement the record in contravention of the Circuit
Court's Order. In addition, the Commission found that the dispute resolution and
provisional certificate are not the type of facts which should be judicially noticed after the

record has been closed. Parties should have the opportunity to cross-examine witnesses
concerning these types of documents.

C At the July 15, 1997, meeting, the Commission also voted to deny the sale of the
M

cintosh exchange as contrary to the public interest.

Based on the evidence presented on the record and the decision of the Circuit
Court the Commission makes the following Findings of Fact and Conclusions of Law:



FINDINGS OF FACT

1. U S WEST is a Colorado corporation providing local exchange
telecommunications services, interexchange carrier access, intralLATA interexchange

telecommunications services, and other telecommunications services throughout South
Dakota.

2. On or about December 7, 1994, U S WEST entered into purchase agreements
for the sale of 67 local exchanges with 20 local exchange telecommunications companies.
On December 20, 1994, U S WEST and the Buyers filed a Joint Application for a
Commission Declaration on the Sale and for Proper Accounting Treatment of any Gain.
Exhibit 29. U S WEST and the Buyers filed all 20 purchase agreements along with the

Joint Application. Exhibits 31-50. One of the purchase agreements entered into was
between U S WEST and CRSTTA. Exhibit 32.

3. CRSTTA is a telecommunications company and a division of the Cheyenne River

Sioux Tribe. CRSTTA currently provides telecommunications services in South Dakota.
Exhibit 22 at page 119.

4. Owil River is a wholly-owned subsidiary of CRSTTA incorporated under the laws
of the Cheyenne River Sioux Tribe. Exhibit 22 at page 119. Owl River has no license to
do business in the state of South Dakota. Exhibit 22 at pages 145-146.

5. The purchase agreement entered into between CRSTTA and U S WEST states
as follows:

Seller and Buyer agree to promptly file any required application and to take
such reasonable action as may be necessary or helpful (including, but not
limited to, making available witnesses, information, documents, and data

requested by the PUC) to apply for and receive approval by the PUC for
the transfer of Assets and Authorities to Buyer.

Exhibit 32, Section 6.3, subparagraph D.

6. In the Joint Application filed with the Commission on December 20, 1994, U S
WEST and CRSTTA had entered into a purchase agreement where U S WEST proposed
to sell the Nisland, Timber Lake, and Morristown exchanges to CRSTTA.

7. A duly noticed public hearing was held at Mobridge, South Dakota, on April 17,
1995, at the City Auditorium, beginning at 8:00 p.m., concerning, along with other sales,
the sale of the Timber Lake, Morristown, and Mcintosh exchanges. At the time of the

hearing, West River Cooperative Telephone, Inc. (West River) was the proposed buyer
of the Mclntosh exchange.

8. A duly noticed public hearing was held at Sturgis, South Dakota, on Aprit 18,
1995, beginning at 7:00 p.m. M.D.T. concerning, along with other sales, the sale of the
Nisland exchange. At the hearing, the Buyers announced that CRSTTA would no longer



- be purchasing the Nisland exchange. Instead, West River pfoposed to purchase the

Nisland and Newell exchanges and CRSTTA proposed'to purchase the Mcintosh
exchange which West River had originally intended to purchase. Exhibit 23 at pages 5-6.

9. The amended Joint Application setting forth the changes in the buyers of the
Nisland, Newell, and Mcintosh exchanges was filed with the Commission on May 1, 1995.
Exhibit 30. Due to the amendment of the Joint Application, the Commission set a new
intervention deadline of May 12, 1995. The city of Mcintash and Corson County applied
for and were granted intervention. The Commission held another public hearing on May
25, 1995, at the Mcintosh School Gymnasium, in Mcintosh. Testimony was given by
members of the public in opposition to the sale of the Mcintosh exchange to CRSTTA.

Exhibit 28 at pages 118-160. The two main concerns of the public were lack of
Commission oversight and loss of tax dollars.

10. On June 14, 1995, in Pierre, South Dakota, a final hearing was held
concerning all of the proposed exchange sales. Members of the public testified in

opposition to and in support of the sale of the Mclntosh exchange to CRSTTA. Transcript
of Pierre Hearing at pages 707-736, 770-779.

11. The Mclntosh exchange is located within the boundaries of the Standing Rock
Sioux Reservation. Exhibit 93.

12. CRSTTA maintains that if the sale of the Mclntosh exchange to CRSTTA were

allowed, the Commission would lose all regulatory control over the Mclntosh exchange.
Exhibit 28 at page 36.

13. CRSTTA does not pay gross receipts taxes on the telephone exchanges it
currently operates. Exhibit 22 at page 123. J. D. Williams, manager of CRSTTA, stated
that the state "may impose its gross receipts tax on the income generated from sales to
non-Indians and non-members of the area. However, it has no mechanism whereby to
force the tribe to collect the tax. The tribe has a sales tax agreement with the state and

a similar arrangement may be possible with respect to collecting a gross receipts tax."
Exhibit 22 at page 132.

14. CRSTTA proposed a Memorandum of Understanding which provided that
CRSTTA would follow the same regulatory procedures found under South Dakota law.

Exhibit 145. However, pursuant to that Memorandum of Understanding, the Commission
was given no regulatory oversight.

15. The Commission lacks the authority to enter into a tax agreement with a tribal

entity. No tax agreement was reached with the state of South Dakota by the close of the
record on June 19, 1995.

16. Local exchange service provided by a telecommunications company is
classified as a noncompetitive service. SDCL 49-31-1.1.

17. The South Dakota State Legislature has charged the Commission with
important duties in overseeing telecommunications services within the state of South
Dakota and has further vested in the Commission significant powers to protect
telecommunications subscribers. SDCL Chapters 49-1, 49-13, and 49-31.
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18. If the sale of the Mcintosh exchange to CRSTTA were approved, CRS"ITA
would not recognize the Commission as having regulatory authority over CRSTTA and the
Mclintosh exchange. Exhibit 28 at page 36.

19. None of the subscribers of the Mclntosh exchange would be able to vote for

Tribal Council members or elect Board of Directors to Owl River. Exhibit 28, at pages 55-
56.

20. CRSTTA currently provides adequate service to its present customers. Exhibit
28 at pages 37-38. However, unlike other sales approved by the Commission, the
Commission is unable to require, as a condition of the sale, that CRSTTA offer, at a
minimum, all existing services currently offered by U S WEST in the Mcintosh exchange.
In addition, the Commission is unable to require, as a condition of the sale, that CRSTTA
honor all existing U S WEST contracts, commitments, leases, licenses, and other
agreements which relate to, arise from, or are used for the operation of the purchased
exchange. This lack of regulatory control by the Commission combined with the lack of

the ability of a subscriber to vote or have a political voice in CRSTTA could negatively
affect adequacy of service.

21. With respect to the factor of reasonableness of rates for local service, CRSTTA
states that it would charge the same rates that U S WEST currently charges. Exhibit 28
at page 41. However, unlike other sales approved by the Commission, the Commission

is unable to require as a condition of the sale that CRSTTA not increase current local rates
for 18 months.

22. On the factor of the provisioning of 911, enhanced 911, and other public safety
services, CRSTTA offers free firebar service to volunteer fire departments in communities
it currently services. Exhibit 22 at page 124. It currently does not offer 911 or E-911

service because the counties have not yet authorized the collection of taxes for 911. |d.
at page 125.

23. Since CRSTTA maintains that there is no enforcement mechanism that would
require CRSTTA to pay gross receipts taxes, approval of the sale would also result in the
loss of significant tax revenue for cities, counties, and school districts located within the
Mclintosh exchange. Exhibits 94, 95, 96, 97A, 97B; Exhibit 28 at pages 126-129, 133-137,
Transcript of Pierre Hearing at pages 707-731. The position of CRSTTA creates conflict
and, at a minimum, uncertainty as to the taxability of CRSTTA.

24. With respect to the factor concerning the ability of the local exchange company
to provide modern, state-of-the-art telecommunications services that will help promote
economic development, telemedicine, and distance learning in rural South Dakota,
CRSTTA has the ability to provide these services. Exhibit 28 at pages 97-98. In addition,
CRSTTA has no plans to change existing extended area service. Exhibit 28 at pages 35-
36. However, unlike other sales, the Commission is unable to require as a condition of
sale that CRSTTA not change any current extended area service arrangements without
prior approval by the Commission. In addition, unlike the other sales of exchanges that
were approved, the Commission would be unable to require CRSTTA to make any

improvements necessary for the public safety, convenience, and accommodation as
allowed by SDCL 49-31-7.



25. On the issue of whether the sale is in the public intereét, the Commission finds
the sale is not in the public interest for the following reasons:

1. Since CRSTTA maintains there is no enforcement mechanism that
would require CRSTTA to pay gross receipts taxes, approval of the
sale would result in the loss of significant tax revenue for cities,
counties, and school districts located within the Mclntosh exchange;

the Commission would be unable to set conditions of sale that must
be followed by CRSTTA.

/\ ‘ t 2. The lack of regulatory control by the Commission would mean that

3. The Commission is unable to require as a condition of the sale that
CRSTTA offer all existing services currently offered by U S WEST;

4, The Commission is unable to require as a condition of the sale that
CRSTTA honor all existing U S WEST contracts and agreements;

5. The lack of regulatory control and the lack of the ability of

subscribers to vote or have a political voice in CRSTTA could
negatively affect adequacy of service;

6. The Commission is unable to require as a condition of sale that
CRSTTA not increase the current local rates for 18 months;

1. The Commission is unable to require as a condition of the sale that
CRSTTA not change any current extended area service
arrangements without prior approval by the Commission; and

8. The Commission is unable to require CRSTTA to make any

improvements necessary for the public's safety, convenience, and
accommodation as allowed by SDCL 49-31-7.

26. The Commission rejects the proposed Findings of Fact and Conclusions of Law
submitted by the parties.

From the foregoing Findings of Fact, the Commission now makes its:
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over U S WEST and CRSTTA and the sale of
the Mclintosh exchange to CRSTTA pursuant to SDCL Chapter 49-31, specifically 49-31-3,
49-31-3.1, 49-31-4, 49-31-7, 49-31-7.1, 49-31-11, 49-31-18, 49-31-19, 49-31-20, and 49-
31-59. At the final hearing CRSTTA contested the jurisdiction of the Commission pursuant
to SDCL 49-31-59 by claiming that it was an ex post facto law. This argument is without
merit since ex post facto applies only to criminal laws and laws that assess penalties.
Delano v. Pettys, 520 N.W.2d 606, 608 (S.D. 1994). Moreover, the Joint Application was
amended on May 1, 1995, which was after the passage of SDCL 49-31-59. In addition,
the purchase agreement entered into between U S WEST and CRSTTA specifically




. provides that U S WEST and CRSTTA would cooperate in obtainihg Commission approval
for the transfer of assets and authority to CRSTTA. Finally, CRSTTA did not contest, at

any of the hearings, the jurisdiction of the Commission pursuant to the other statutes under
which the Commission asserts its jurisdiction.

2. The hearings held by the Commission relative to this matter were contested case
hearings pursuant to SDCL Chapter 1-26.

3. The Commission lacks the authority to enter into a tax agreement with a tribal
entity.

4. The Commission finds that CRSTTA currently provides adequate service to its
present customers. However, unlike other sales approved by the Commission, the
Commission is unable to require, as a condition of the sale, that CRSTTA offer, at a
minimum, all existing services currently offered by U S WEST in the Mcintosh exchange.
In addition, the Commission is unable to require, as a condition of the sale, that CRSTTA
honor all existing U S WEST contracts, commitments, leases, licenses, and other
agreements which relate to, arise from, or are used for the operation of the purchased
exchange. Further, the lack of regulatory control by the Commission and the lack of the

ability of subscribers to vote or have a political voice in CRSTTA could negatively affect
adequacy of service.

5. The Commission finds CRSTTA plans to charge the same rates that U S WEST
currently charges. However, unlike other sales approved by the Commission, the

Commission is unable to require as a condition of the sale that CRSTTA not increase
current local rates for 18 months.

6. The Commission finds CRSTTA offers free firebar service to volunteer fire
departments in communities it currently services. Exhibit 22 at page 124. It currently does

not offer 911 or E-911 service because the counties have not yet authorized the collection
of taxes for 911. Id. at page 125.

7. The Commission finds that approval of the sale of the Mcintosh exchange would
have significant, adverse tax consequences to the taxpayers located in the cities, counties,
and school districts within the Mclntosh exchange due to CRSTTA's position that the state
lacks the authority to enforce the collection of taxes on the Reservation.

8. The Commission finds that CRSTTA has the ability to provide modern, state-of-
the-art telecommunications services. In addition, CRSTTA has no plans to change existing
extended area service. However, unlike other sales, the Commission is unable to require
as a condition of sale that CRSTTA not change any current extended area service
arrangements without prior approval by the Commission. In addition, unlike the other
sales of exchanges that were approved, the Commission would be unable to require

CRSTTA to make any improvements necessary for the public safety, convenience, and
accommodation as allowed by SDCL 49-31-7.

9. The Commission finds the sale is not in the public interest for the reasons listed
in Finding of Fact 25.



10. The Commission rejects the proposed F mdmgs of Fact and Conclusions of*Law
submttted by the parties.

Pursuant to SDCL Chapter 1-26, the Commission hereby enters its final decision
in this docket. It is therefore

ORDERED that the sale of the MclIntosh exchange to the Cheyenne River Sioux

Tribe Telephone Authority, through its subsidiary Owl River Telephone, Inc. is not
approved; and it is

FURTHER ORDERED that the proposed Findings of Fact and Conclusions of Law
submitted by the parties are rejected.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that this Order was duly entered on the ' day of

August, 1997. Pursuant to SDCL 1-26-32, this Order will take effect 10 days after the date
of receipt or failure to accept delivery of the decision by the parties.

Dated at Pierre, South Dakota, this ﬁ{/»ﬂ' day of August, 1997.

BY ORDER OF THE COMMISSION:

P CERTIFICATE OF SERVICE

The undersigned hereby certifies that this
document has been served today upon all parties
of record in this docket, as listed on the docket
service list, by facsimile or by first class malil, in
properly addressed envelopes, with charges

o o”/ ;4/}7

(OFFICIAL SEAL)

10



BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF SOUTH DAKOTA

.N THE MATTER OF THE SALE OF CER'I"AIN
TELEPHONE EXCHANGES BY U S WEST ORDER REGARDING SALE
COMMUNICATIONS, INC. TO CERTAIN OF THE TIMBER LAKE

) AMENDED DECISION AND
)
)
TELECOMMUNICATIONS COMPANIES IN ) EXCHANGE; NOTICE OF
)
)

SOUTH DAKOTA ENTRY OF ORDER
TC94-122

PRELIMINARY STATEMENT

On December 20, 1994, a Joint Application was filed by U S WEST
Communications, Inc. (U S WEST), and twenty telecommunications companies (Buyers)
requesting that the South Dakota Public Utilities Commission (Commission) approve the

sale by U S WEST of 67 local telecommunications exchanges to the Buyers or their
affiliates. Specifically, the filing sought:

1. A declaration that the sale and transfer of the exchanges do not
require Commission approval or in the alternative that the

Commission knows of no reason why the sale and transfer should
not occur; and

2. An order from the Commission that U S WEST's gain from the sale
be booked to Account 7350 of the Uniform System of Accounts

(USOA) as nonoperating income not available for ratemaking
purposes.

The Commission assumed jurisdiction over this docket pursuant to its authority
under SDCL Chapter 49-31, specifically 49-31-3, 49-31-3.1, 49-31-4, 49-31-7, 49-31-7.1,
49-31-11, 49-31-18, 49-31-19, and 49-31-20. The Commission set an intervention
deadline of January 25, 1995. Subsequently, the following parties applied for and were
granted intervention: AT&T Communications of the Midwest, Inc. (AT&T); South Dakota
Radio Common Carriers {[composed of Pierre Radio Paging and Telephone, Inc.; Vantek
Communications, Inc.; B&L Communications; Mitchell Two Way Radio; Nelson Electronics,
Inc.; Booker Communications; Dakota Electronics; Rees Communications; A & M Radio,
Inc.; Frey's Electronics; and Milbank Communications]; Roger D. McKellips; City of
Mobridge; Walworth County; Doug Scott; Alcester Telephone System User's Group
[composed of Phyllis Bergdale; Bernard Bergdale; Jay Clark; Cleo Clark; Wendel! Solbert;
Kathy Solbert: Dennis Jones; Robin Jones; Ronald Treiber; Becky Treiber; Gary McKellips;
Deb McKellips; David Broadwell; Kathy Broadwell; Donowan Larson; Marlys Larson;
Glenice Pilla; and Larry Pilla]; Midco Communications; LDDS; TeleTech; TCIC; FirsTel,
TelServ; MCI; Corson County Commission, Thomas Brunner; Gary Brunner; Deanna J.
Mickelson; Marjorie Reder; Duane Odle; Baltic Telecom Cooperative; Barbara Mortenson
as an individual and a group of telephone users known as the Henry Users Citizens Group.
LDDS later filed a petition to withdraw as an intervenor which was granted by the
Commission. On March 30, 1995, Senate Bill 240, later codified as SDCL 49-31-38,

became effective. The Commission added this statute to the other statutes under which
it had asserted its jurisdiction.
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On March 29, 1995, the Commission issued an Order for and Notice of Hearing for
six regional evidentiary hearings to be held at various locations throughout the state of
South Dakota. Notice of said hearings was given to the public by newspaper publications
and radio announcements; personal notice was given to all parties to the docket. Pursuant

to said Order of the Commission, and subsequent amended Orders, the following regional
evidentiary hearings were held:

1. April 17, 1995, at the City Auditorium, 212 Main Street, Mobridge,
South Dakota, for public testimony on the sale of the Selby,
Gettysburg, Roscoe, Onida, Bowdle, Morristown, Timber Lake,
Lemmon, Eureka, Ipswich, Mcintosh, and Mobridge exchanges.

2. April 18, 1995, at the Community Center, 1401 LaZelle, Sturgis,

South Dakota, for public testimony on the sale of the Nisland,
Newell, and Hermosa exchanges.

3. May 1, 1995, at the St. Mary's Hall, 305 West Third, Winner, South
Dakota, for public testimony on the sale of the Winner, Burke,
Bonesteel, Reliance, Murdo, Lake Andes, Wagner, Gregory, Witten,
Clearfield, Presho, and Platte exchanges.

4. May 3, 1995, at the Lake Area Technical Institute, Student Lounge,
230 11th Street NE, Watertown, South Dakota, for public testimony
on the sale of the Webster, Clark, Florence, Hayti, Bradley, Willow
Lake, Waubay, Castlewood, Summit, Peever, Veblen, Wilmot,
Howard, Oldham, Revillo, and South Shore exchanges.

5. May 4, 1995, at the Johnson's Fine Arts Center, Room 134,
Northern State University Campus, Aberdeen, South Dakota, for
public testimony on the sale of the Britton, Pierpont, Roslyn,

Wessington Springs, Mellette, Bristol, Frederick, Hecla, Doland,
Wolsey, and Cresbard exchanges.

6. May 5, 1995, at the Alcester High School Gymnasium, Fifth and
lowa, Alcester, South Dakota, for public testimony on the sale of the
Marion, Tyndall, Centerville, Viborg, Lesterville, Tabor, Hudson,

Tripp, Parkston, Salem, Alcester, Bridgewater, and Canistota
exchanges.

On May 1, 1995, U S WEST and the Buyers filed an amended Joint Application.
In its amended Joint Application, U S WEST and the Buyers stated that since the filing of
the Joint Application in December, "the sale of several exchanges to certain buyers has
been reevaluated by the Buyers." They requested the following changes:

1. In the Agreement with Golden West Telephone Properties, Inc.,
delete in Exhibit A the Newell exchange, and change the purchase
price reflected in Paragraph 1.3 of the Agreement accordingly;

2. In the Agreement with West River Cooperative Telephone
Company, Inc. (Bison), delete in Exhibit A the Mcintosh exchange
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and add the Newell and Nisland exchanges, and change the

purchase price reflected in Paragraph 1.3 of the Agreement
accordingly; and

3. In the Agreement with Cheyenne River Sioux Tribe Telephone
Authority, delete in Exhibit A the Nisland exchange and add the
Mclintosh exchange, and change the purchase price reflected in
Paragraph 1.3 of the Agreement accordingly.

Due to the amended application, the Commission set a new intervention deadline
of May 12, 1995. Subsequently, the city of Mclntosh and Corson County applied for and
were granted intervention. Because the application had been amended, the Commission

held another public hearing on May 25, 1995, at the Mcintosh School Gymnasium,
Mcintosh, South Dakota, for public testimony.

At each regional evidentiary hearing, representatives from U S WEST and each
purchasing company were present to testify and were available for cross-examination.

On April 5, 1995, the Commission issued a Notice of Hearing setting the final
hearing for June 1-2, 1995. All prefiled testimony was required to be filed by May 25,
1995. A prehearing conference was held on May 22, 1995.

The final hearing was held on June 1-4, 1995. At said final hearing, 42 witnesses
testified and were available for cross-examination, 126 exhibits were offered and received
into the record at the hearing, and an additional 19 exhibits were filed by June 19, 1995,
which was the deadline set by the Commission for late-filed exhibits.

On June 7, 1995, the Commission issued a Post-hearing Order requesting briefs
on certain issues and allowing the submission of proposed Findings of Fact and
Conclusions of Law. On June 19, 1995, the parties submitted late-filed exhibits. On June

23 and July 3, 1995, the parties filed their post-hearing briefs and proposed Findings of
Fact and Conclusions of Law.

On July 13, 1985, at a duly noticed meeting, the Commission unanimously voted
to not approve the sale of the Timber Lake exchange to Cheyenne River Sioux Tribe
Telephone Authority (CRSTTA) which proposed to purchase the Timber Lake exchange

through its subsidiary, Owl River Telephone, Inc. (Owl River). The Commission issued a
written Order on July 31, 1995.

U S WEST and CRSTTA appealed the Commission's decision. By Order dated
February 21, 1997, the Honorable Steven L. Zinter, Circuit Court Judge, issued his
Memorandum Decision. The Circuit Court ordered the Commission to enter Findings of
Fact on each of the statutory factors listed in SDCL 49-31-59. The Circuit Court also
reversed and remanded the Commission's decision because the Commission improperly
conditioned its approval upon CRSTTA's refusal to waive its sovereign immunity. The
Circuit Court also found that the Commission erred in concluding that SDCL 49-1-17
prohibited approval of the proposed sales. The Notice of Entry of Order of Remand was
filed on March 6, 1997. ‘
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On April 2, 1997, Commission Staff filed a Motion on Remand asking that the

Commission consider the remand on the record and set a procedural schedule for the
submission of proposed Findings of Fact and Conclusions of Law by the parties. On April
14, 1997, the Commission received CRSTTA's Response to Motion on Remand. In its
Response, CRSTTA opposed the Motion on Remand and asked that the Commission
reopen the record for consideration of new evidence. CRSTTA requested that the record
be reopened due to changed circumstances, including the enactment of the
Telecommunications Act of 1996, the election of a new Commissioner to the Commission,

a provisional certificate of convenience and necessity-issued by the Standing Rock Sioux -

Tribe, and the Telephone Authority's efforts to comply with regulatory requirements. On
April 14, 1997, the Commission received U S WEST's Joinder in Response to CRSTTA's
Response to the Motion on Remand. By Order dated May 9, 1997, the Commission found
that, consistent with the Circuit Court's opinion, it would not reopen the record since the
Circuit Court specifically stated that the case was remanded to the Commission on the
record. In that Order, it was also noted that Commissioner Nelson had decided to abstain

from voting on matters related to this case since she was not a Commissioner when the
hearings on the docket were held.

The Commission received proposed Findings of Fact and Conclusions of Law from
intervenor Doug Scott, Commission Staff, Corson County Commission and the City of
Mcintosh, U S WEST, and CRSTTA. On June 2, 1997, the Commission received a Motion
to Take Judicial Notice from CRSTTA and U S WEST. CRSTTA and U S WEST
requested that the Commission take judicial notice of a dispute resolution mechanism
adopted by the Telephone Authority and a provisional certificate of convenience and
necessity issued by the Standing Rock Sioux Tribe. On June 4, 1997, the Commission
received Staff's Resistance to Motion to Take Judicial Notice. On June 16, 1997, the
Commission received CRSTTA's and U S WEST's Reply to the Resistance to Take

Judicial Notice and a Joint Brief in Response to the Proposed Findings of Fact and
Conclusions of Law of Intervenor Doug Scott.

On July 15, 1997, at its regularly scheduled meeting, the Commission voted to deny
the Motion to Take Judicial Notice. The Commission found that since the Circuit Court
specifically remanded the case back to the Commission "on the record" that taking judicial
notice of these resolutions would supplement the record in contravention of the Circuit
Court's Order. In addition, the Commission found that the dispute resolution and
provisional certificate are not the type of facts which should be judicially noticed after the

record has been closed. Parties should have the opportunity to cross-examine witnesses
concerning these types of documents.

At the July 15, 1997, meeting, the Commission also voted to deny the sale of the
Timber Lake exchange because the sale was contrary to the public interest.

Based on the evidence presented on the record and the decision of the Circuit
Court the Commission makes the following Findings of Fact and Conclusions of Law:

¥
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FINDINGS OF FACT

1. U S WEST is a Colorado corporation providing local exchange
telecommunications services, interexchange carrier access, intralL ATA interexchange

telecommunications services, and other telecommunications services throughout South
Dakota.

2. On or about December 7, 1994, U S WEST entered into purchase agreements
for the sale of 67 local exchanges with 20 local exchange telecommunications companies.
On December 20, 1994, U S WEST and the Buyers filed a Joint Application for a
Commission Declaration on the Sale and for Proper Accounting Treatment of any Gain.
Exhibit 29. U S WEST and the Buyers filed all 20 purchase agreements along with the

Joint Application. Exhibits 31-50. One of the purchase agreements entered into was
between U S WEST and CRSTTA. Exhibit 32.

3. CRSTTA is a telecommunications company and a division of the Cheyenne River

Sioux Tribe. CRSTTA currently provides telecommunications services in South Dakota.
Exhibit 22 at page 119.

4. Owl River is a wholly-owned subsidiary of CRSTTA incorporated under the laws
of the Cheyenne River Sioux Tribe. Exhibit 22 at page 119. Owl River has no license to
do business in the state of South Dakota. Exhibit 22 at pages 145-146.

5. The purchase agreement entered into between CRSTTA and U S WEST states
as follows:

Seller and Buyer agree to promptly file any required application and to take
such reasonable action as may be necessary or helpful (including, but not
limited to, making available witnesses, information, documents, and data

requested by the PUC) to apply for and receive approval by the PUC for
the transfer of Assets and Authorities to Buyer.

Exhibit 32, Section 6.3, subparagraph D.

6. In the Joint Application filed with the Commission on December 20, 1994, U S
WEST and CRSTTA had entered into a purchase agreement where U S WEST proposed
to sell the Nisland, Timber Lake, and Morristown exchanges to CRSTTA.

7. A duly noticed public hearing was held at Mobridge, South Dakota, on April 17,
1995, at the City Auditorium, beginning at 8:00 p.m., concerning, along with other sales,
the sale of the Timber Lake, Morristown, and Mcintosh exchanges. At the time of the

hearing, West River Cooperative Telephone, inc. (West River) was the proposed buyer
of the Mclntosh exchange.

8. A duly noticed public hearing was held at Sturgis, South Dakota, on April 18,
1995, beginning at 7:00 p.m. M.D.T. concerning, along with other sales, the sale of the
Nisland exchange. At the hearing, the Buyers announced that CRSTTA would no fonger
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be purchasing the Nisland exchange. Instead, West River prbposed to purchase the’
Nisland and Newell exchanges and CRSTTA proposed to purchase the Mclntosh
exchange which West River had originally intended to purchase. Exhibit 23 at pages 5-6.

9. The amended Joint Application setting forth the changes in the buyers of the
Nisland, Newell, and Mcintosh exchanges was filed with the Commission on May 1, 1995.
Exhibit 30. Due to the amendment of the Joint Application, the Commission set a new
intervention deadline of May 12, 1995. The city of Mcintosh and Corson County applied
for and were granted intervention. The Commission held another public hearing on May
25, 1995, at the Mclntosh School Gymnasium, in Mcintosh.

10. On June 14, 1995, in Pierre, South Dakota, a final hearing was held
concerning all of the proposed exchange sales. Members of the public testified in
opposition to and in support of the sale of the Timber Lake exchange to CRSTTA.
Transcript of Pierre Hearing at pages 707-727, 738-779. The two main concerns of the

public who testified in opposition to the sale were the lack of Commission oversight and
the loss of tax dollars.

11. The Timber Lake exchange is located within the boundaries of the Cheyenne
River Sioux Reservation and the Standing Rock Sioux Reservation. Exhibit 93.

12. CRSTTA maintains that if the sale of the Timber Lake exchange to CRSTTA

were allowed, the Commission would lose all regulatory control over the Timber Lake
exchange. Exhibit 22 at pages 131-132.

13. CRSTTA does not pay gross receipts taxes on the telephone exchanges it
currently operates. Exhibit 22 at page 123. J. D. Williams, manager of CRSTTA, stated
that the state "may impose its gross receipts tax on the income generated from sales to
non-Indians and non-members of the area. However, it has no mechanism whereby to
force the tribe to collect the tax. The tribe has a sales tax agreement with the state and

a similar arrangement may be possible with respect to collecting a gross receipts tax."
Exhibit 22 at page 132.

14. CRSTTA proposed a Memorandum of Understanding which provided that
CRSTTA would follow the same regulatory procedures found under South Dakota law.

Exhibit 145. However, pursuant to that Memorandum of Understanding, the Commission
was given no regulatory oversight.

15. The Commission lacks the authority to enter into a tax agreement with a tribal

entity. No tax agreement was reached with the state of South Dakota by the close of the
record on June 19, 1995. '

16. Local exchange service provided by a telecommunications company is
classified as a noncompetitive service. SDCL 49-31-1.1.

17. The South Dakota State Legislature has charged the Commission with
important duties in overseeing telecommunications services within the state of South
Dakota and has further vested in the Commission significant powers to protect
telecommunications subscribers. SDCL Chapters 49-1, 49-13, and 49-31.



18. If the sale of the Timber Lake exchange to CRSTTA were approved, CRSTTA

would not recognize the Commission as having regulatory authority over CRSTTA and the
Timber Lake exchange. Exhibit 22 at pages 131-132.

19. The majority of the subscribers of the Timber Lake exchange would be unable

to vote for Tribal Council members or elect Board of Directors to Owl River. Exhibit 22 at
pages 146-148

20. CRSTTA currently provides adequate service to its present customers. Exhibit
22 at pages 123-124. However, unlike other sales approved by the Commission, the
Commission is unable to require, as a condition of the sale, that CRSTTA offer, at a
minimum, all existing services currently offered by U S WEST in the Timber Lake
exchange. In addition, the Commission is unable to require, as a condition of the sale, that
CRSTTA honor all existing U S WEST contracts, commitments, leases, licenses, and other
agreements which relate to, arise from, or are used for the operation of the purchased
exchange. This tack of regulatory control by the Commission combined with the lack

the ability of the majority of subscribers to vote or have a political voice in CRSTT o\ulg =
negatively affect adequacy of service. T

21. With respect to the factor of reasonableness of rates for local service, CRSTTA
states that it would charge the same rates that U S WEST currently charges. Exhibit 22
at page 174. However, unlike other sales approved by the Commission, the Commission

is unable to require as a condition of the sale that CRSTTA not increase current local rates
for 18 months.

22. On the factor of the provisioning of 911, enhanced 911, and other public safety
services, CRSTTA offers free firebar service to volunteer fire departments in communities
it currently services. Exhibit 22 at page 124. It currently does not offer 911 or E-911

service because the counties have not yet authorized the collection of taxes for 911. Id.
at page 125.

23. Since CRSTTA maintains that there is no enforcement mechanism that would
require CRSTTA to pay gross receipts taxes, approval of the sale wouid also resuit in the
loss of significant tax revenue for cities, counties, and school districts located within the
Timber Lake exchange. Exhibits 96, 142; Exhibit 28 at pages 126-129; Transcript of Pierre

Hearing at pages 707-727. The position of CRSTTA creates conflict and, at a minimum,
uncertainty as to the taxability of CRSTTA.

24. With respect to the factor concerning the ability of the local exchange company
to provide modern, state-of-the-art telecommunications services that will help promote
economic development, telemedicine, and distance learning in rural South Dakota,
CRSTTA has the ability to provide these services. Exhibit 22 at pages 125-126, 136-137.
In addition, CRSTTA has no plans to change existing extended area service. Exhibit 22
at pages 131. However, unlike other sales, the Commission is unable to require as a
condition of sale that CRSTTA not change any current extended area service
arrangements without prior approval by the Commission. In addition, unlike the other
sales of exchanges that were approved, the Commission would be unable to require

CRSTTA to make any improvements necessary for the public safety, convenience, and
accommodation as allowed by SDCL 49-31-7.



25. On the issue of whether the sale is in the public interest, the Comm:ssuon finds -
the sale is not in the public interest for the following reasons:

1. Since CRSTTA maintains there is no enforcement mechanism that
would require CRSTTA to pay gross receipts taxes, approval of the
sale would result in the loss of significant tax revenue for cities,

counties, and school districts located within the Timber Lake
exchange;

2. The lack of regulatory control by the Commission would mean that

the Commission would be unable to set conditions of sale that must
be followed by CRSTTA.

3. The Commission is unable to require as a condition of the sale that
CRSTTA offer all existing services currently offered by U S WEST;

4, The Commission is unable to require as a condition of the sale that
CRSTTA honor all existing U S WEST contracts and agreements;

5. The lack of regulatory control and the lack of the ability of the
majority of subscribers to vote or have a political voice in CRSTTA
could negatively affect adequacy of service;

6. The Commission is unable to require as a condition of sale that
CRSTTA not increase the current local rates for 18 months;

7. The Commission is unable to require as a condition of the sale that
CRSTTA not change any current extended area service
arrangements without prior approval by the Commission; and

8. The Commission is unable to require CRSTTA to make any
improvements necessary for the public's safety, convenience, and
accommodation as allowed by SDCL 49-31-7.

26. The Commission rejects the proposed Findings of Fact and Conclusions of Law
submitted by the parties.

From the foregoing Findings of Fact, the Commission now makes its:
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over U S WEST and CRSTTA and the sale of
the Timber Lake exchange to CRSTTA pursuant to SDCL Chapter 439-31, specifically 49-
31-3, 49-31-3.1, 49-314, 49-31-7, 49-31-7 .1, 49-31-11, 49-31-18, 49-31-19, 49-31-20, and
49-31-59. At the final hearing CRSTTA contested the jurisdiction of the Commission
pursuant to SDCL 49-31-59 by claiming that it was an ex post facto taw. This argument
is without merit since ex post facto applies only to criminal laws and laws that assess
penalties. Delano v. Pettys, 520 N.W.2d 606, 608 (S.D. 1994). Moreover, the Joint
Application was amended on May 1, 1995, which was after the passage of SDCL 49-31-59.




In addition, the purchase agreement entered into between U S WEST and CRSTTA
specifically provides that U S WEST and CRSTTA would cooperate in obtaining
Commission approval for the transfer of assets and authority to CRSTTA. Finally,
CRSTTA did not contest, at any of the hearings, the jurisdiction of the Commission
pursuant to the other statutes under which the Commission asserts its jurisdiction.

2. The hearings held by the Commission relative to this matter were contested case
hearings pursuant to SDCL Chapter 1-26.

3. The Commission lacks the authority to enter into a tax agreement with a tribal
entity.

4. The Commission finds that CRSTTA currently provides adequate service to its
present customers. However, unlike other sales approved by the Commission, the
Commission is unable to require, as a condition of the sale, that CRSTTA offer, at a
minimum, all existing services currently offered by U S WEST in the Timber Lake
exchange. In addition, the Commission is unable to require, as a condition of the sale, that
CRSTTA honor all existing U S WEST contracts, commitments, leases, licenses, and other
agreements which relate to, arise from, or are used for the operation of the purchased
exchange. Further, the lack of regulatory control by the Commission and the lack of the

ability of the majority of subscribers to vote or have a political voice in CRSTTA could
negatively affect adequacy of service.

5. The Commission finds CRSTTA plans to charge the same rates that U S WEST
currently charges. However, unlike other sales approved by the Commission, the

Commission is unable to require as a condition of the sale that CRSTTA not increase
current local rates for 18 months.

6. The Commission finds CRSTTA offers free firebar service to volunteer fire
departments in communities it currently services. Exhibit 22 at page 124. It currently does

not offer 911 or E-911 service because the counties have not yet authorized the collection
of taxes for 911. Id. at page 125.

7. The Commission finds that approval of the sale of the Timber Lake exchange
would have significant, adverse tax consequences to the taxpayers located in the cities,
counties, and school districts within the Timber Lake exchange due to CRSTTA's position-
that the state lacks the authority to enforce the collection of taxes on the Reservation.

8. The Commission finds that CRSTTA has the ability to provide modern, state-of-
the-art telecommunications services. In addition, CRSTTA has no plans to change existing
extended area service. However, unlike other sales, the Commission is unable to require
as a condition of sale that CRSTTA not change any current extended area service
arrangements without prior approval by the Commission. In addition, unlike the other
sales of exchanges that were approved, the Commission would be unable to require

CRSTTA to make any improvements necessary for the public safety, convenience, and
accommadation as allowed by SDCL 49-31-7.

9. The Commission finds the sale is not in the public.interest for the reasons listed
in Finding of Fact 25. 1

L@

-



10. The Commission rejects the proposed Findings of Fact and Conclusions of Law’
submitted by the parties.

Pursuant to SDCL Chapter 1-26, the Commission hereby enters its final decision
in this docket. 1t is therefore

ORDERED that the sale of the Timber Lake exchange to the Cheyenne River Sioux

Tribe Telephone Authority, through its subsidiary Owl River Telephone, Inc. is not
approved; and it is

FURTHER ORDERED that the proposed Findings of Fact and Conclusions of Law
submitted by the parties are rejected.

NOTICE OF ENTRY OF ORDER
PLEASE TAKE NOTICE that this Order was duly entered on the _s_&zg& day of

August, 1997. Pursuant to SDCL 1-26-32, this Order will take effect 10 days after the date
of receipt or failure to accept delivery of the decision by the parties.

Dated at Pierre; South Dakota, this _&7&@ day of August, 1997.

BY ORDER OF THE COMMISSION:

CERTIFICATE OF SERVICE ]

The undersigned hereby cerifies that this
document has been served today upon all parties
of record in this docket, as listed on the docket
service list, by facsimile or by first class mail, in
properly addressed envelopes, with charges

prepaid
By:

{l Date; J;/a?q?//?j

(OFFICIAL SEAL)

)
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COMSTITUTION AND.BY-LAWS (% THE QUEYENNE
RWER SIOUX THIRE OF SQUTH DAKOTA

Preamble

We, the Sioux ludians of the Cheyemne River Reser-
vatiom in the Sate of South Dakota in =:der io establish
our tribal orgunization, to couserve our tribml property,
to develop our common resources, to establish justice, and
to te the velfare of curselves and ocur descemdants,

do y ordain amd establish this comstitutionm amd b

laws for our iribal courncil as a guide to its deliberntions.

Article I—Territory

The jurisdiction of the Cheyepne River Heservation
Sioux Tribe of Indians stall extend tc the territory with-
in the origimml cop®ives of the diminished resermation

ies, which are described by the act oy March 2,
1889 (25 Stat, L. 883) ani including trist allotments
without the terein santioned boundaries and such other
lamds as 327 De bersfter added therapo under any law of
the United States, e ceti as obtharwise provided for oy

law.
Article Il--Mepbersbip

SRCTICN 1. The meabarstip of the Cheyerue River
Sioux Tribe shall consist of tre following:

a} ALL ous o7 Iadimn blood whose memes appear
ont ffic census Toll of tre trite ag of Jume 18,1934,

b) ALL children born to axny menber ¢ the Cheyemns
River Sioux Tribe who is » resident of the raservation at
the time¢ of the birth of said children, ’ :

Qi 2, The tridal council shmll leve the power:

a) To admit persors of Cherenve River Sioux indian

dlood tc membership upon s two thirds (2/3; vote of the

tri‘na.} ouncil,

bs To strike from the cemsus rolls of the Gheyenne
River Sioux Tribe mny person who makes application to sever
kis tridal relations and theresfier such person shall cease
40 be a mesber of the Cheyanre Hiver Sioux Trite of Indisms,

4yticle I1I—Governing Body

SECTION 1. 7Tha goverring body 9f the Choversme I ver
Siocux Tribe shell consist of 2 council, dnorm 2z :be Chryenne
River Sioux Trival Coumcil.

SECTION 2, The governing body under %his comstitutiom
and Yy-~laws si=l]l be composed of ome (1) tribal cheirwman, ome
() tri‘b’l ecretary, and one (1) $ridbal iremsurer: also
fifteen \153 councilmen and such offices ~x from Lime to time
my be created by the “+ibal coureil,

SECTION 3. The tribal chairmap, ihe tridbel secretary
and the tribal trearurer simll be elected at isige by popular
vote; coumcilmem shmll bte elected Zrom each district or
political subdivision ot the reservation by the legal voters
residieg within the district or precinct from which such
councilmen is to be-eierted. Thers shell be thirteen (12)
districts or voting precincts ax hereirafter described in
article Ill gsection 44 of the by-laws, Couxcilmen shall be
apportiosed by and froc eack district or voeting rrecinct of
the reservation as follows:

l.‘naggency precé.nct, »ricr shall inciuce the old

ey d Bottem, Zlaymore Zotton. ard Tmarling
ggttm. c.fbﬁ; delegzte,

T
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SECTION . 5, The ﬁni ootieu oﬂ the: mw. amu
pacbers s¥isl) be held on o)l avigionn) 1]
ook ShlL conales ot wemy-six (26) mamave
Chxm vor Sioux Tribe of Indians, two (2} from ench
of the voling preainots on aald reservation om Cotober 27,
Ia“. spd: five Indian Service smplayses whish ocxmittes
) sndent of snid ressrwtion may appoim to
o, the election of officers ank councilmen, withia

y 0} days affer this conat mm aad by-luws tas
‘ou- & 'by the S mﬁnry of the Inberice,

oN This comnittas ehall isaue its Miﬂm
of slechion’ to “the gmm rnoivlag ibn hut ‘mmber of
votas in in acoordancs with the quoka assige-
mtm::{lto ?nh of sald districts pnvidul for in article

+ aeotion

.officers ead councilmen o alected and mem.a
%o shall’ ab the wm River Agency within ten
days after the election taks the veth of office, The
r;;amm tion superistendent stmll administer the cath of

L ]

? cers and canmuun shall convene withim

thirty days nfter the election and crgsnize for busi-

DB ect ome assistapt chairmen from Lheir ows membar~ (‘“

shi

P' 7. The tribal council simll have supervisiom
and authovity over all subsequant elactions as provided
through Yyelaws or resolutions harenfier smncted,

Article IV-~Powars of Self-Govermmnt

SECTION 1, Tha tribal council of the Cheyerme River
leservation shell exercise the 2sllowing powers vested in
the present council under axisting lews or confsrred dy +he
act of June 18, 10%W (48 Stata, B4) and acts amendatory
shersaf or supplecental thereto, subiect to amy limitatioms
imposed by the statutes or the Comstitution of the United
States, and subisct ’m-tlmr %0 v]1l express resirictions upom

powars cortained in this cosstitution nmd the atteched
"ay-lmrs

s To anter into neeriirticts with the Federal, State,
~nd z?cm. Sorrapnments on hehirl? of the tridba,

To tresent and prosecuts sny cialos or dseopds of
the «‘Hm'onne River Sioux Tribe of iniisns, It shell have the
*igit Yo 2ssist memberr Of Sbhe uride ir 2resenting sheir
cinime 'a:ﬁ grievences before any court or agemcy of zovernment,
I shnll havs the Tight 3o exploy attcimeys of -acord or repre-
sertet ivas 2or 'xc" cervices, whe r:,mxc-s 2 ~ounsel and fuzmg
A7 fias %5 e sudiens 0 the appreval of tha Secretar: »f the.
Interiop. ‘

e} To w vorore !n' 7etc cov sele, rxu.positior leagp or
encumbronce 5% Sribal lrnds, intersste ‘n Lemd or atber
Sribal nsasts whish my be suthorized or sxscuted by the
Secratary =f {be Interior, “he Commissioner »f Indian Affajrs
oy ooy oither officia) or agency of gpoverrment, provided thai
0 tribal innds shnll ever e sold, excevt those tridbal isnds

located cutside of 4ha Chayerme River Rezervetios »

~nd outside of tha Comsolidatiom Aren boumdary lines e 11ahm
od s of \:he imte 22 the amvrml of Tublic Iaw 88-!#18
{fgust 11, I*w) and set b in fridal coumdil actiom by
resolution no, U2~6k (Sertembar 2, 1964), Tribni lands may mot
be sncumbared -r lemsed for n neriod emneding five yenrs,
except oc rrovided for in frticle VIII, Section 3.

&) To ~onfer with ¢he Secretary of %he Intarior uponm all
approrrinticn estimaies or Feleral vrojects for tha benefit of
the tribw prior 15 <be submission of sush estizntes co the
Burenu of Zudget omd Congress,
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(ag To receive voluntrry ralinquishments of ~1lot-
ments rnd heirship lrnds rnd to make Assigmments of
tribal lrnd to members nf the Chayenna Hiver Sioux Heserva-
tion in conformity with nrticle V1I1 of thia constitutinn,
?fs To select subordinite bonrds, offici-ls, ~nd
employeas not otherwise vrovided for in this conntitution
and to prescrite their tenure »nd duties and to esthlish
councils; to ruthorize nd estnblish wny nssocintion or
orginization having for its purpose -nd sole object the
benafit of the members of the Cheyenne River Sinux Tribe,
Such nssocivtion or orgnnizntion shrll hrve the right to
engnge in collective or cooverntive bargrining or market-
ing, or purchesing of suvplies, crops, equipment, sced
zachinery, building or livestock, the council reservin
the right to estnbflyish ordin-nces covering the rctivities
of such associntion or orgrnization, ~nd £o enforce the
observange of such ordinmnces,

3 To administer »ny funds or property within the
control of the tribe; to mrke expenditures from =wnilsble
funds for rublic purposes, including salnries or other
remuner-tion of trib-l officisls or em:loyees. Such
selrries or remuner-tion sh~ll be poid only for services
agturlly muthorized in » regulor ~nd lewsl menner -nd
returlly rendered, 211 expenditures from the tribel
council fund shell be hy resolution duly pnssed by the
covreil to thrd a7fect »nd the »mount so prid shall be a
m:tier of public record »t nll times,

{h) “The council ghell heve the power when just
cruse or exireme emergency exists, which shrll create o
brzard to the peuce "nd s=2fety of the iribe ss & whole
or to the individusl members thereof, to require the
iﬁdividupl members of the tribe aor other residents upon
e z st with 2

e T e Erente Sat m ke S A A% 11. und
by zccepting gronts or don~tions from eny person, State,
or the United Stotes, or by levying zssessments of not
less than ten cents, ~nd not to exceed one dollar ($1,00)
er ear, per capita on the qunlified volers of the

eyenne River Sioux Tribde, 'nd to require the perform=
ance of compunity labor in lieu thereof, vrovided the
peyment of such per c-pit~ levy shell be mle helcre any
person sh~1l vote in =ny election beld more ~hnn rix
months nfier the dnte of s 1id levy; -ng 1o i
2nd license fees gubject to roview by the Ze
the lpterior, upon non-memberg doing husines:
reservation, Any noney sc collested shmil b
af me mrovided for in article IV, sectinn 1
sonstitution, ) o

3) Tc vravide by srdinrnce, subject to o rvoe
the Secretor: o7 the Interior, for removal or «IC,
rom the terrivory of the Cheyenne Hiver Sioux
ny mon-merbers whose presence miy ba injuricus o the
~mbers of the tribe, morslly or crininrlly.

{k} To promulgete ordinsnces Yor the purvose of
sofeguarding the peace and safety of residents of the
Cheyenne River Reservetion, ~nd to estmblish courts Tor
the adjudication of cleims or dispubes arising among the
members of the tribe mnnd for the trial -nd puniskment of
pembers of the tribe chrrged with the commissien of of-
fenses s¢bt forth in such ordinwnces, .

i1} To rurchrse under condemn:tien procecinugs,
land or other property needed for public purposes, sub-
jeet to she approvel of the Secretory of the Intecior,

03 Fay o
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(n) Te protect the public health and morals and
to promots the public welfars by regulating ths use
and dza osition of Erofarty of nembars of the tribe,

ng To r:guh e the inheritance of property, real
and ger-oml. har than alloted lands, within the
territory of the Cheyenne River Sioux Heservation, sub-
Ject ?o raview by the Secretnry of the lnterior,

o) To provide by ordimance for the appointment
of or minors and sentel imomgatents. subject
to the approval of the Secrstary of the Interior,

p) To adopt resolutions regulating the procedure of
the council itself and of other tribal ~gemcies mpd tribal
officials of the reservation,

SKCT 2. biamner of review, Amy resolutiom or or-
dirmnce which, by the terms of this constitutiom, is sub-
ject to review by the Secretary of the Interior, shall be
presented to the superintendent of the reservation who shell,
within ten 210) days theresfter, approve or disapprove ths
same, If the superintewdent slmll mpprove any ordinsnce
or resolution, it shall thereupon become effective, but the
superintendent shall transmit a copy of the same, bearing
his ondornnenz. to the Secretary of the Interior, who may
within ninety (90) days from the date of emmctment, rescind
the s=id ordinance or resolution for any cmuse, by notify-
ing the tribal coumcil of such rescisionm,

12 the superintendent smmll refuse to arprove any re-
solution or ordimamce submitted to him withim tem {10) days
after its emmctment, he shall advise the tribel coumncil of
his reasons therefore, If these reagons appesr to the tri-
bal council imsufficient, it may, by a majority popular
vote, refer the ordimmnce or resolution to She Secretary
of the Interior, who may, within ninety 190) days from the
date of its enactment, approve the same in writing, where-
upon the said ordirmnce or resolution shall become effective,

SECTION 3. Future powers., The council shall have the
power to act on such other necessary or emergency cases a&s
may be delegated to the tribe by the Secretary of the Io~
terior, orO}}y any other official or agency of the Govermmenmt,

SECTION &4, Reserved powers. The foregoisg emumersatiom
of powers shall not be comstrued to limii the powers of the
tribal council, but all powers of local governmment not ex-
pressly entrusted to the council by this comstitution amd
by-laws shall be reserved to the legal voters of the Chayenne
River Tribe, Such powers may be exercised through spprop-
riate by-laws and constitutional amendments.

Article V—Elections and Nemimations

SECTICN 1. All enrolled mesbers of the Cheyemme River
Tribe, 21 years of age or over, who have maintaised legnl
residence om the reservation for & pericd of ome year
mediateé& gior to any election shall have the right to vote,
ION 2, No person shall be a candidate for member-

ship in the tribal or district coumcil or other tribal office
unless he she=ll be a member of the Cheyemme River Sioux
Tribe, and shell have resided for a period of ome (1) yesr
next preceding the election in thz district of his candidacy
and he shall be over twenty-five 253 {.u-s of age,

SECTION 3, Any member of the tribe may become a camdi~
dete for any office upon the signed petition of at least tem
(10) legal voters from the district yresemtisg his candidacy.



ORDINARCE NO. 24

Pursuant to the authority vested in the Cheyenne River Sioux

Tribe, by its Constitution, and particularly by Article IV, Scc-

tions I (h) thereof, and its authority to provide for the welfare

and needs of the Tribe, the Tribal Council of the Cheyenne River
Sioux Tribe hereby charters'a public corporation as the Cheyenne

River Telephone Company, (hereinafter referred to as the Company),

and enacts this ordinance which shall constitute the charter of
the Company.

In any suit, action or proceedings involving the validity or
enforcement of or relating to any of its contracts, the Company
shall be conclusively deemed to have become'establishéd“énd auth-
orized to transact business and exercise its powers upon proof of
the adoption of this ordinance. A copy of the ordinance duly cer-
tified by the Secretary of the Council shall be admissible in

evidence in any suit, action or proceedings.

I. Declaration of Need and Purposes

It is hereby declared:

That there exists on the Cheyenne River Reservation the immed-
iate need to upgrade, install, and provide a modern telephone comm-
unications system to rural and village or city dwellers who are

geographically in an isolated area, with long distances to central

market stations or communities, medical centers and service centers;

also the need to improve the economic opportunities, and provide
the every day necessities in family and business needs.

The rural areas as well as the entire area is subject to natural
hazards of sleet, snow storms, and limited traffic areas, and all of
which intensifies the need for a dependable'telephone communications
systems such as is in the surrounding areas of this community to pro-
vide the comforts and security and safety generally afforded to

citizens in like communities. ATTACHMENT 6



That a corporate structure of this nature lends itself to
better implement routine matters to conduct the affairs of the
company and provide the felephone service contemplated and all
incidentals thereto. To provide-for employment, training, and
development of people needed to properly carry out the corporate
needs. To construct, own, maintain and operate telephone and
telegraph lines within the-State of South Dakota; to acquire, by
purchase or otherwise,

and to own and mzintain and operate tele-

phone and telegraph lines and telephone exchanges within the State

of South Dakota; to lease and maintain and operate telephone lines

within said state; to acquire, by purchase or otherwise, and to
sell the stock of other telephone and telegraph corporations or
assbciations; to engage in the business of supplying telephone
services to the public over lines owned or leased by this Company;

to engage in the business of building and constructing telephone

and telegraph lines for other persons or corporations to engage

in the business of manufacturing and selling telephone and telegraph

instruments and telephone and telegraph supplies; to transmit mess-

ages from point to point for compensation and to do and perform any

or all acts and things requisite or necessary in the erection, con-

struction, maintenance and operation of complete system of telephone

and telegraph; to prosecute such other business as said Company may
deem necessary or expedient in connection with said telephone or

telegraph business; and to buy, sell, own, hold, acquire, mortgage,

incumber and convey, real and personal property of every kind and
description or nature whatsoever, within the State of South Dakota.

The places from which and to %hich such lines or telephones or

telegraph are to be constructed or maintained and operated, are



télephone exchanges within the boundries of the Cheyenne River Sioux
Agency,_and imrediately adjacent thereto, inclusive of the City of
Isabel, Dupree and Eagle Butte, in South Dako;a, with lines connecting
such exchanges or terminal points and also a toll line within these
boundries, and with the toll lines of other telephone companies and
telegraph companies and also to other points and places in South
Dakota, which the development and growth of:such lines or systems
may require same to be extended.

The company shall be owned in its entirety by the Cheyenne River
Sioux Tribe whose offices are at Eagle Butte, South Dakota, and may
not be sold unless at the request of said Cheyenne River Sioux Tribe.

II. Definitions

The following terms, wherever used or referred to in this or-
dinance shall have the following respective meanings, unless a
different meaning clearly appears from the context:

a. "Board" means the Board of Directors of the Company.

b. "Council" means the Cheyenne River Sioux Tribal Council.

c. "Federal Government" includes the United States of America,
the Rural Electric Administration, or any other agency or instrument-
ality, corporate or otherwise of the United States of America.

d. '"Bonds" means any bonds, notes, interim certificates, deb-
entures, or other obligations issued by the Company pursuant to this

ordinance,

e. "Obligee" includes. any bondholder, agent or trustee for any
bondholder, or lessor demising to the Company property used in
connection, with a project, or any assignee or assignees of such

lessor's interest or any part thereof, and the Federal government

which it is a partly to any contract with the Company in respect to

a telephone project.



